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JUSTICE COMMITTEE 
 

AGENDA 
 

12th Meeting, 2011 (Session 4) 
 

Tuesday 1 November 2011 
 
The Committee will meet at 9.40 am in Committee Room 6. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private and also whether to consider in private at future 
meetings the main themes arising from evidence received on the Scottish 
Government’s Draft Budget 2012-13 and Spending Review 2011 and its 
subsequent draft report. 

 
2. Draft Budget 2012-13 and Spending Review 2011 Scrutiny: The Committee 

will take evidence on the Scottish Government's Draft Budget 2012-13 and 
Spending Review 2011 from— 

 
The Rt Hon Lord Hamilton, Lord President and Lord Justice General; 
 
Eleanor Emberson, Chief Executive, Scottish Court Service; 
 

and then from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Colin McKay, Deputy Director, Legal System Division, James How, Head 
of Access to Justice Team, Legal System Division, Richard Dennis, Head 
of Fire and Rescue Services Division, and Joe Griffin, Acting Deputy 
Director, Community Justice, Scottish Government. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Prisons and Young Offenders (Scotland) Rules 2011 (SSI 2011/331); 
  
the Prisons and Young Offenders Institutions (Scotland) Amendment 
Rules 2011 (SSI 2011/356). 
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4. Subordinate legislation: The Committee will consider the following instrument 
which is not subject to any parliamentary procedure— 

 
the International Criminal Court (Darfur) Order 2011 (SI 2009/699). 
 

5. Work programme: The Committee will consider its work programme. 
 
 

Peter McGrath 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Note by the Adviser (private paper) 
 

J/S4/11/12/1 (P) 

Written submissions received on the Draft Budget  
 

  

SPICe briefing on Draft Budget 2012-13: Justice  
 

  

Scottish Spending Review 2011 and Draft Budget 2012-13  
 

  

Agenda item 3  

SSI cover note 
 

J/S4/11/12/2 

The Prisons and Young Offenders (Scotland) Rules 2011 
(SSI 2011/331)  
 

  

SSI cover note 
 

J/S4/11/12/3 

The Prisons and Young Offenders (Scotland) Amendment 
Rules 2011 (SSI 2011/356)  
 

  

Agenda item 4  

SSI cover note 
 

J/S4/11/12/4 

The International Criminal Court (Darfur) Order 2011 (SI 
2009/699)  
 

  

Agenda item 5  

Note by the Clerk (private paper) 
 

J/S4/11/12/5 (P) 

Paper for information  

Letter from the Minister for Community Safety and Legal 
Affairs on a review of the discount rate for Scotland in the 
Damages Act 1996 
 

J/S4/11/12/6 
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Justice Committee 
 

12th Meeting, 2011 (Session 4), Tuesday 1 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Prisons and Young Offenders (Scotland) Rules 2011 
(SSI 2011/331) 
 

Type of Instrument: 
 

Negative 

Coming into force: 1 November 2011 

Justice Committee deadline to 
consider SSI: 

1 November 2011 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to replace the 2006 Rules following a 
fundamental review. The 2011 Rules set out provisions relating to the management 
and regulation of prisons and young offenders institutions and aim to ensure that 
they comply with the law, reflect current Scottish Prison Service policy and practice 
and are clearly written. 
 
2. The Chief Executive of the Scottish Prison Service, John Ewing, has written to 
the Committee to provide further information on the 2011 Rules (see Annexe B). 
 
3. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/331/contents/made  
 
Subordinate Legislation Committee consideration 
 
4. Following concerns raised in correspondence between the Subordinate 
Legislation Committee (SLC) and the Scottish Government, the SLC took evidence 
on the the instrument at its meeting on Tuesday 4 October from Scottish Prison 
Service and Scottish Government officials.1 While the SLC’s ensuing report on 6 
October drew a number of issues to the attention of the Justice Committee, it 
acknowledged the Scottish Government’s intention to remedy many of its concerns 
via updated directions and a soon to be laid amending instrument. 
 
5. The Prisons and Young Offenders (Scotland) Amendment Rules 2011 (SSI 
2011/356) were subsequently laid on 13 October and will be considered by the SLC 

                                            
1 Scottish Parliament Subordinate Legislation Committee. Official Report, 4 October 2011, Cols 81-94. 



J/S4/11/12/2 
 

2 

at its meeting on Tuesday 25 October. The Amendment Rules will be then be 
considered by the Justice Committee at its meeting on Tuesday 1 November. 
 
Justice Committee consideration: 
 
6. The instrument was laid on 14 September 2011 and the Justice Committee has 
been designated as lead committee. The Justice Committee first considered the 
instrument at its meeting on 25 October but agree to defer its scrutiny so that it could 
be considered alongside the SSI 2011/356. 
 
7. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
8. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
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Annexe A 
 
Extract from the Subordinate Legislation Committee’s 8th Report of 2011 (Session 4) 
 
Prisons and Young Offenders Institutions (Scotland) Rules 2011 (SSI 2011/331) 
(Justice Committee) 
 
1. These Rules contain provisions relating to the management and regulation of 
prisons and young offenders institutions (“YOIs”). They make provision in sixteen 
distinct areas, including accommodation, healthcare, communications by prisoners, 
security and discipline. 

2. These Rules replace the Prisons and Young Offenders Institutions (Scotland) 
Rules 2006 (“the 2006 Rules”), and are intended to modernise the language of the 
2006 Rules. They also update the complaints procedure to reflect the Scottish Public 
Services Ombudsman’s best practice model and implement changes as a result of 
the transfer of responsibility for prisoners’ healthcare from the Scottish Ministers to 
Health Boards. 

3. These Rules are subject to the negative procedure, and come into force on 1 
November 2011. 

4. On 23 and 26 September, the Committee wrote to the Scottish Government 
seeking responses on 14 questions. This correspondence and the responses to it 
are reproduced at the appendix. The Committee also took evidence on the Rules, 
specifically focussing on questions 7 and 8, as it was felt the responses to these 
questions were not answered in such a way as to allow the Committee to form a 
view on the issues raised. 

5. Each of the 14 questions raised (with the exception of questions 9 and 10, to 
which the Committee received an acceptable explanation), the responses to them 
and the Committee’s conclusions thereon are considered in turn below. 

Questions 1 and 2 
6. The Scottish Government explained that the reference to section 3A of the 
Prisons (Scotland) Act 1989 (“the 1989 Act”) is to section 3A as substituted by 
section 110 of the Criminal Justice & Licensing (Scotland) Act 2010 (“the 2010 Act”). 
Section 110 is not yet in force, although the Scottish Government advises that it 
intends to commence section 110 for certain (unspecified) purposes on 1 November 
2011. 

7. The Scottish Ministers’ reliance on section 3A as substituted is competent only 
if it can be said to be an anticipatory use of powers under section 4 of the 
Interpretation and Legislative Reform (Scotland) Act 2010. An anticipatory use of 
powers involves the exercise of a power before it is commenced, and may only be 
done in the circumstances laid out in section 4. Section 3A(5) as substituted confers 
power to make rules about searching persons entering prisons to provide medical 
services. The Scottish Ministers consider that section 110 accordingly confers 
powers to make rules, and that exercise of those powers prior to the coming into 
force of that section is necessary and expedient for the purpose of giving full effect to 
the 2010 Act. 
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8. The Committee is not convinced by this analysis. It proceeds on the basis that 
section 110 of the 2010 Act confers powers to make subordinate legislation which 
are necessary to be exercised in anticipation of the 2010 Act having full effect. 
However, section 110 modifies existing provisions of primary legislation which are 
already in force. It is necessary to exercise the powers conferred by section 3A as 
inserted by section 110 to give effect to the Prisons (Scotland) Act 1989, not the 
2010 Act.  

9. The Committee considers that there is doubt as to whether the anticipatory 
exercise of those powers is permitted in terms of section 4 of the Interpretation and 
Legislative Reform (Scotland) Act 2010. This appears to be consistent with the view 
which has previously been expressed by the Westminster Joint Committee on 
Statutory Instruments where the “new provisions” contained only the powers 
themselves. 

10. The Committee therefore considers that there is a doubt whether the 
instrument is intra vires so far as it relies upon section 3A of the Prisons 
(Scotland) Act 1989 as prospectively inserted by section 110 of the Criminal 
Justice and Licensing (Scotland) Act 2010 as an enabling power. That 
provision is not yet in force. It is doubtful whether the exercise of power 
conferred by section 3A(5) can be necessary or expedient for the purpose of 
giving full effect to the provision in the 2010 Act which inserts that power into 
existing legislation. This appears to fall outwith the scope of section 4 of the 
Interpretation and Legislative Reform (Scotland) Act 2010 which permits the 
exercise of powers before commencement and on which the Scottish 
Government seeks to rely. As such, the Committee draws the instrument to the 
attention of the Parliament on reporting ground (e). 

Question 3 
11. The Scottish Government accepts that the Court Martial Appeals Act 1968 (“the 
1968 Act”) is incorrectly referred to as the Courts-Martial (Appeals) Act 1968 and that 
there is a similarly erroneous reference to the Courts-Martial Appeal Court. These 
errors appear to have arisen from a failure to take into account the amendments 
made to the 1968 Act by section 272 of and Schedule 8 to the Armed Forces Act 
2006.  

12. Rule 2(3) sets out the circumstances in which a prisoner is deemed to be an 
“appellant”. Under rule 2(3), a military prisoner becomes an appellant from the time 
when the prisoner presents a petition to the Defence Council in terms of section 8(2) 
of the 1968 Act. However, section 8(2) has been repealed. As a result, it appears 
that military prisoners will be unable to satisfy that requirement and cannot be 
deemed to be appellants, because the procedural step which they required to take to 
acquire that status has been abolished. The Scottish Ministers concede that rule 
2(3)(e) erroneously refers to a repealed provision. 

13. The Scottish Government intends to amend the Rules to correct these matters. 

14. The Committee considers that the drafting of rule 2(3)(e) appears to be 
defective, as it erroneously refers to a procedure which has been abolished 
and so the condition which requires to be met cannot be met. This defeats the 
intention that a prisoner who appeals against conviction or sentence under 
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section 8 of the Court Martial Appeals Act 1968 is deemed to be an appellant 
from the time when the prisoner takes steps to commence appeal 
proceedings. Mindful of this, the Committee draws the instrument to the 
attention of the Parliament on reporting ground (i). 

15. There has also been a failure to follow proper drafting practice, as the 
instrument refers to the Courts-Martial (Appeals) Act 1968 when that Act has 
been renamed the Courts Martial Appeals Act 1968 by section 272 of and 
Schedule 8 to the Armed Forces Act 2006. There is a similar error in respect 
that the instrument refers to the Courts-Martial Appeal Court, which has been 
renamed the Court Martial Appeal Court. The Committee accordingly draws the 
instrument to the attention of the Parliament on the general reporting ground. 

Question 4 
16. Rule 2(1) defines the term “healthcare professional” as having the same 
meaning as in section 17CA of the National Health Service (Scotland) Act 1978. 
However, that provision defines the term “health care professional”. The Scottish 
Government accepts that this is inconsistent, but considers that the intention of rule 
2(1) is still sufficiently clear. 

17. The Committee considers that end users of the Rules would be able to 
ascertain the intended meaning of the term “healthcare professional”. While this 
inconsistency does not appear to affect the operation of the rule, it does constitute a 
failure to follow proper drafting practice. 

18. There has been a failure to follow proper drafting practice, as rule 2(1) 
provides that the term “healthcare professional” has the same meaning as in 
section 17CA of the National Health Service (Scotland) Act 1978, when that 
section instead provides a definition of the alternative term “health care 
professional”. As such the Committee draws the instrument to the attention of 
the Parliament on the general reporting ground. 

Questions 5 and 6 
19. The Rules confer a wide variety of functions on the Governors of prisons and 
YOIs. Rule 2(1) sets out a definition of “Governor” which applies differently 
depending on the rule in which the term is used. There are three categories: 

a) “Governor” means the Governor in Charge, i.e. the officer in overall charge of 
a prison; 

b) “Governor” means the Governor in Charge, the Deputy Governor, any 
authorised Unit Manager or (in the absence of those persons) the most senior 
officer present; 

c) “Governor” means any officer. 

20. Shortly put, some functions conferred on the Governor may only be exercised 
by the Governor in Charge, some may be exercised by specified senior officers, and 
others may be exercised by any officer. In order to understand who may exercise the 
functions of the Governor in relation to a particular rule, the end user of the Rules will 
need to consider and apply rule 2(1). 
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21. The equality impact assessment and consultation on the draft Rules highlighted 
as a key issue prisoners’ ability to understand the Rules given poor prison literacy 
levels. The Scottish Ministers were accordingly asked to explain how end users of 
these Rules (particularly prisoners) were to be made aware of the person or persons 
who might exercise the Governor’s functions under any given rule. 

22. The Scottish Ministers advise that the terms “Governor” (in the sense of “any 
officer”) and “an officer” are used, on occasion within the same rule, to reflect the 
importance of the decision being taken by the officer. The Committee does not 
consider that this response assists in explaining how prisoners are to be made 
aware of the person or persons who may exercise functions conferred on the 
Governor by any particular rule. The Committee considers that it is misleading to 
suggest in one part of a rule that something may be done by the Governor and in 
another part of the same rule to provide that something else may be done by an 
officer, when the effect of the two provisions is identical: either function may be 
exercised by the same officer, who need not be the Governor. 

23. On balance, the Committee considers that the correct interpretation of the term 
“the Governor” may be arrived at in relation to individual rules, but it requires careful 
reading of the relevant rule together with the definition provided in rule 2(1). 
Accordingly, the Committee does not consider that the intended meaning would be 
clear to the end users of these Rules, particularly considering the literacy issues 
among the prison population which the Scottish Government’s equality impact 
assessment and consultation have highlighted. The Committee observes that this 
problem is exacerbated in rules where “the Governor” is used in the sense of “any 
officer” and the same rule also confers functions on “an officer”. The reader of these 
Rules might reasonably expect that, in having used two different terms, a different 
effect was intended. That is not, however, the result. 

24. The Committee therefore concludes that the meaning of the definition of 
“the Governor” in rule 2(1) could be clearer. The rule provides for Governor to 
have three different meanings – Governor in Charge, specified senior officers, 
or any officer – and specifies the rules to which each sense applies. It is not 
clear how end users of the Rules, particularly prisoners, are to be made aware 
of the person or persons who may exercise functions conferred on the 
Governor in any given rule. 

25. Further to this, the meaning of rules 9 and 34 could be clearer, as in those 
rules the term “the Governor” (meaning “any officer”) is used in one 
paragraph, only for the term “an officer” to be used in the following paragraph. 
The drafting of these rules suggests that there is a distinction between the 
functions conferred on the Governor and those conferred on an officer, when 
in fact any officer may exercise either function. 

26. Given this lack of clarity, the Committee draws the instrument to the 
attention of the Parliament on ground (h). 

Question 7 
27. Previously, untried and civil prisoners were entitled to keep tobacco in their 
possession, under rule 48 of the Prisons and Young Offenders Institutions (Scotland) 
Rules 2006, but no such provision is included in these Rules. Instead, rule 45(3)(d) 
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provides that a system of privileges may include provision as to the arrangements 
whereby a prisoner may have tobacco in his or her possession. The Rules appear to 
remove a right previously enjoyed by untried and civil prisoners. This change 
accordingly appears to affect untried and civil prisoners’ right to peaceful enjoyment 
of their possessions, as guaranteed by Article 1 of the First Protocol to the European 
Convention on Human Rights. The Scottish Government was asked to explain how 
the removal of these prisoners’ entitlement to keep tobacco in their possession was 
compatible with their Article 1 Protocol 1 rights. 

28. The Scottish Government asserts that it is satisfied that the Rules and relevant 
directions made under them will ensure respect for untried and civil prisoners’ Article 
1 Protocol 1 rights. It explains that every Governor must have a system of privileges 
for their prison and that the Scottish Ministers may make directions specifying what 
property can be kept in a prisoner’s cell. The Scottish Government also comments 
that removal of the absolute right given by rule 48 of the 2006 Rules is done in 
response to changes brought about by the Tobacco and Primary Medical Services 
(Scotland) Act 2010 

29. However, the Scottish Government provided no analysis or explanation to 
support these conclusions. In the circumstances, it was difficult for the Committee to 
assess the risk of this change being found incompatible with prisoners’ Convention 
rights. Accordingly, officials were invited to attend the Committee in order that 
members might seek further information to enable the Committee properly to 
discharge its role in respect of these Rules. 

30. In oral evidence to the Committee Craig McGuffie, of the Scottish Government 
Legal Directorate, explained that the directions to be made under rule 47 would 
permit all prisoners to keep tobacco in their cells— 

“In the 2006 prison rules, rule 48 set out the right of civil and untried prisoners 
to possess tobacco. The 2011 rules remove that, but the removal of the right 
was not intended to equate to a prohibition on the possession of tobacco. There 
are two direction-making powers with which we intend to tackle the issue of 
giving prisoners the right to possess tobacco. First, rule 45, which deals with 
privileges, sets out that ministers may make a direction to deal with the 
arrangements by which prisoners can possess tobacco. Secondly, rule 47 
allows ministers to specify items of property that prisoners may store in their 
cell.  

I have already received instructions to draft a direction under rule 47 to provide 
that all prisoners, not just civil and untried prisoners, can possess tobacco and 
cigarettes in their cell. Although the removal of the rule might appear to remove 
a right, it is certainly not intended in that way. The right will be established in 
directions.”2 

31. Rona Sweeney, Director of Prisons, informed the Committee that this change 
from the 2006 Rules reflected current practice, whereby no distinction is made 

                                            
2 Scottish Parliament Subordinate Legislation Committee. Official Report, 4 October 2011, Col 82 
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between civil and untried prisoners and other prisoners in terms of possession of 
tobacco.3 

32. Craig McGuffie further explained that the change had also been made in 
response to the Tobacco and Primary Medical Services (Scotland) Act 2010— 

“...part of the problem is that the Tobacco and Primary Medical Services 
(Scotland) Act 2010 restates the age limits for purchase and sale of tobacco. 
Although purchase by and sale to under-18s are an offence, possession is not. 
To prohibit possession for under-18s on the face of the rules may have been 
going beyond what was in the 2010 act—that was the difficulty in leaving the 
rule in the rules. We thought that it was better to treat tobacco like every other 
product that prisoners can possess, such as toiletries, and newspapers and 
magazines, and deal with it in the direction on storage of property.”4 

33. The Committee found the explanations provided acceptable. 

34. The Committee therefore notes that rule 48 of the Prisons and Young 
Offenders Institution (Scotland) Rules 2006 presently entitles untried and civil 
prisoners to keep tobacco in their possession. These Rules will remove that 
entitlement and will put those prisoners in the same position as convicted 
prisoners: all prisoners will now have to earn the right to keep tobacco as a 
privilege under rule 45(3)(d). The removal of this entitlement appears to 
interfere with untried and civil prisoners’ rights under Article 1 of the First 
Protocol to the European Convention on Human Rights. 

35. However, the Scottish Government explained that directions made under 
the Rules would permit all prisoners to keep tobacco in their cells. These 
directions are expected to be made on 1 November when the Rules come into 
force. Taken together, the Scottish Government considers that the Rules and 
directions address the Article 1 Protocol 1 issue. The Committee accepts this 
explanation, but would welcome sight of the draft directions to inform its 
scrutiny, and that of the Justice Committee, further. 

Question 8 
36. Rule 60 provides that, where a person requests that the Governor prevent a 
prisoner from communicating with that person, the Governor must take all 
reasonable steps to prevent any communication from the prisoner to that person. On 
the face of it, this rule appears to interfere with prisoners’ right to respect for private 
and family life, as guaranteed by Article 8 of the Convention. 

37. The Scottish Government acknowledges that prisoners have Article 8 rights 
and asserts that others, such as victims of crime, also have Article 8 rights. The 
Scottish Government goes on to comment that the rationale for rule 60 is to achieve 
adequate respect for victims’ Article 8 rights, on the basis that they ought to be able 
to prevent threatening or abusive correspondence from prisoners. The Scottish 
Government’s response appeared to show a recognition that a balance requires to 

                                            
3 Scottish Parliament Subordinate Legislation Committee. Official Report, 4 October 2011, Col 83 
4 Scottish Parliament Subordinate Legislation Committee. Official Report, 4 October 2011, Col 83 
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be struck. However, it did not explain how this rule might be operated compatibly 
with prisoners’ Convention rights. 

38. The Scottish Government appears to consider that in “almost all cases” where 
legal proceedings are in train a prisoner could correspond with a person who has 
made a rule 60 request via an agent – either the prisoner’s solicitor or the court. The 
Committee does not accept the suggestion that nearly all prisoners (or persons 
generally) who litigate do so with the assistance of a solicitor, and doubts whether 
rule 60 could operate to oblige clerks of court to act as a conduit for correspondence 
between parties. It accordingly appeared to the Committee that rule 60 had the 
potential to operate to prevent access to justice by prisoners. As such, the 
Committee would have expected the Scottish Government to provide an explanation 
as to how prisoners’ Article 6 right to a fair trial is respected. It did not do so in its 
written response. 

39. The Scottish Government did not respond to the Committee’s question about 
the operation of the rule in relation to the children of prisoners.  

40. Again, the Scottish Government did not provide the information necessary for 
the Committee to form a view on this rule. Officials were therefore invited to provide 
information in order to enable the Committee to properly discharge its role in respect 
of these Rules. 

41. In oral evidence to the Committee Craig McGuffie recognised that this rule 
interferes with prisoners’ article 8 rights and intimated that the Scottish Government 
would seek to balance these rights— 

“The rule certainly interferes with prisoners’ article 8 rights, but we appreciate 
that there are arguments both ways whether that interference is justified. To be 
on the safe side, the Government intends to amend rule 60 to relax the 
absolute ban. That amendment will be brought forward as soon as possible.”5 

42. In committing to bring forward an amending instrument, officials were not able 
to confirm what the precise nature of the amendment would be, but noted that it 
would have to involve giving some discretion to the Governor. 

43. Furthermore, the officials confirmed that the intention was that an amending 
instrument would be laid before these Rules come into force and would come into 
force at the same time as these Rules. 

44. Rule 60 of these Rules provides that, where a person requests that the 
Governor prevent a prisoner from communicating with that person, the 
Governor must take all reasonable steps to prevent any communication from 
the prisoner to that person. This duty is absolute and not subject to any 
discretion. In addition, the prisoner has no right to make representations or to 
appeal. This Rule accordingly appears to interfere with prisoners’ right to 
respect for private and family life under Article 8 of the European Convention 
on Human Rights. It may also have the affect of restricting prisoner’ right to a 
fair trial under Article 6, by limiting or excluding access to justice. 

                                            
5 Scottish Parliament Subordinate Legislation Committee. Official Report, 4 October 2011, Col 85 
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45. The Scottish Government accepts that this rule may engage Article 8 and 
so has given a commitment to bring forward an amendment which will provide 
flexibility to balance competing Convention rights appropriately. The 
Committee welcomes this and will scrutinise the terms of the amendment in 
due course. The Committee also welcomes the Scottish Government’s 
commitment to consider the Article 6 compatibility of this rule. 

46. However, as it stands, the Committee considers that rule 60 raises a 
devolution issue. 

47. As rule 60 raises a devolution issue, the Committee draws the instrument 
to the attention of the Parliament on reporting ground (f). 

48. As the Scottish Government proposes to bring forward an amendment to 
rule 60 by 1 November 2011, the Committee recommends that the Scottish 
Government take this opportunity to correct the other errors identified in the 
instrument at the same time. 

Question 11 
49. The Scottish Government was asked to explain how rule 100(4) delivered the 
apparent policy intention stated in the Executive Note, as the Note narrates that the 
restriction on eligibility for special escorted leave found in rule 111(3)(d) of the 2006 
Rules has been deleted. While this is the case, special escorted leave under the 
2006 Rules was available to prisoners serving a sentence of more than one year 
who had served at least one-third of their sentence. It is the serving of one-third of 
the sentence requirement which has been omitted. However, rule 100 at the same 
time restricts the availability of special escorted leave to long term prisoners (i.e. 
serving more than 4 years). 

50. The Scottish Government advised that there has been an oversight in failing to 
explain this additional change to eligibility in the Executive Note. However, it appears 
that rule 100 adequately delivers the Ministers’ policy intention: that intention was 
simply not set out fully in the Executive Note. 

51. The Committee therefore concludes that there is an error in the Executive 
Note, so far as it relates to rule 100, as it suggests that restrictions on 
eligibility for special escorted leave have been removed from these Rules. 
While rule 100 removes one restriction on eligibility, it also imposes a new 
restriction in that prisoners must now be serving sentences of four years or 
more to be eligible, instead of one year or more under the previous Rules. The 
Executive Note omits to mention this new restriction, so a reader of the 
Executive Note will be unaware of the full extent of the changes to rule 100. 
The Committee draws the instrument to the attention of the Parliament on the 
general reporting ground. 

Question 12 
52. Rule 113(5) provides that an adjourned disciplinary hearing may continue 
before any Governor provided that the prisoner has made no submissions, but must 
continue before the Governor who granted the adjournment if submissions have 
been made. The Scottish Government was asked to explain how this provision might 
be operated compatibly with prisoners’ right to a fair trial under Article 6 of the 
European Convention on Human Rights. It was also asked how the second 
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Governor could comply with the duty to consider all relevant evidence before 
determining the charge. 

53. The Scottish Ministers appear to consider that the Governor’s duty to consider 
all relevant evidence before determining the charge can be discharged if the charge 
and any evidence led against the prisoner is restated at the beginning of the 
continued hearing. Given that the second Governor will not have had the benefit of 
seeing the witnesses giving evidence (and potentially being cross-examined), the 
Committee considers it doubtful whether that Governor could properly form a view as 
to the reliability and credibility of those witnesses. 

54. The Scottish Ministers also argue that “submissions” has to be given a wide 
meaning. They consider that it should encompass every stage of a prisoner’s 
defence to a charge. Presumably submissions must then be taken to include a 
prisoner’s “not guilty” plea. If this is the case, then it is difficult to envisage 
circumstances where a hearing might commence and be adjourned without a 
prisoner having made submissions. 

55. The Committee observes that, under the 2006 Rules, the relevant test was 
whether evidence had been led. These disciplinary proceedings are quasi-criminal in 
their nature. The Governor is required to be satisfied beyond reasonable doubt as to 
the guilt of a prisoner charged with a breach of discipline. If found guilty, the 
Governor has power to impose a range of punishments specified in rule 114. In 
Scottish criminal proceedings, there is no practice of making opening statements. 
They commence with the leading of the first prosecution witness. The Scottish 
Government does not suggest that such a practice exists in prison disciplinary 
hearings. The ordinary meaning of “submissions”, in legal proceedings, is 
submissions on the law which follow from and build on evidence which has been led 
in the course of proceedings. 

56. The Committee considers that it is quite clear, in the context of a hearing, when 
evidence is first led. However, it does not appear to be clear exactly what is to be 
considered as “submissions” for the purposes of rule 113. The ordinary meaning 
entails legal argument, which tends to be heard at the very end of a hearing. The 
Scottish Government contend for a very wide reading which will “capture every stage 
of the prisoner’s defence to the charge”. 

57. Despite this lack of clarity, the Committee is persuaded that, on balance, rule 
113 is not necessarily incompatible with prisoners’ Article 6 rights. Prison governors 
are public authorities for the purposes of the Human Rights Act 1998. Accordingly, it 
would be unlawful for a Governor to act incompatibly with prisoners’ Article 6 rights. 
Where it is possible to do so, subordinate legislation like these Rules must be read 
and given effect in a way which is compatible with Convention rights. As a result, 
Governors are obliged to operate rule 113 in a manner which is Convention-
compliant; they must accordingly interpret the rule in general, and “submissions” in 
particular, in a way which protects prisoners’ Article 6 rights.  

58. The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (h) as the meaning of rule 113(5) could be 
clearer. It is not clear what will constitute “submissions” for the purposes of 
this rule, although Governors will have to interpret it compatibly with 
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prisoners’ rights under Article 6 of the European Convention on Human Rights 
so far as it is possible to do so. 

Question 13 
59. The Scottish Government accepts that the reference to “voluntary work” in rule 
136 is unnecessary, but observes that in any event it is not inconsistent with rule 84 
as all work outside prison is voluntary.  

60. The Committee considers that the reference is erroneous, but it has no effect 
on the meaning or operation of the definition of “temporary release for work”. Every 
prisoner undertaking work outside prison will be doing so as part of a work 
placement and so will be eligible for temporary release under paragraph (a) of the 
definition. 

61. The Committee therefore concludes that rule 136 contains a superfluous 
reference to “voluntary work”, when this is no longer a type of work as defined 
by rule 84. The Committee accordingly draws the instrument to the attention of 
the Parliament on the general reporting ground. 

Question 14 
62. Rule 118 concerns disciplinary appeals. Rule 118(4) provides that a disciplinary 
appeal may be made to the Scottish Ministers if the disciplinary hearing took place in 
a contracted out prison (HM Prisons Addiewell and Kilmarnock), but rule 4(1)(f) 
provides that rule 118 does not apply to contracted out prisons. Rules 4(1)(f) and 
118 are accordingly contradictory. 

63. The Scottish Government confirms that rule 118 ought to apply to contracted 
out prisons, and that its inclusion in rule 4(1)(f) is an error. It intends to amend the 
Rules to address this issue. 

64. While the Committee welcomes the Scottish Government’s commitment to 
remedy this error, the Committee notes that it is a serious error. As matters stand, 
the Scottish Ministers have, from 1 November 2011, inadvertently deprived prisoners 
in two prisons of any right to appeal against a finding that they are guilty of a breach 
of discipline. The Committee considers that a prisoner in that situation could 
challenge his conviction by way of judicial review, so he is not entirely deprived of 
recourse to an independent tribunal established by law. As such, the Committee 
does not consider that this error necessarily breaches prisoners’ Article 6 rights. 
However, it appears to be an example of defective drafting. 

65. The Committee considers that the drafting of rule 4(1)(f) appears to be 
defective, as it provides that rule 118 (disciplinary appeals) does not apply to 
contracted out prisons, when rule 118 makes specific provision for appeals 
from those prisons. It is accordingly doubtful whether prisoners in those 
prisons have a right of appeal under these Rules against a finding of breach of 
discipline. The Committee therefore draws the instrument to the attention of 
the Parliament on reporting ground (i). 
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Appendix 
 
Prisons and Young Offenders (Scotland) Rules 2011 (SSI 2011/331) 
 
1. To explain whether the reference to section 3A of the Prisons (Scotland) Act 
1989 (“the 1989 Act”) in the preamble and relative footnote is to section 3A as 
inserted by the Crime and Punishment (Scotland) Act 1997 and subsequently 
amended by the Scotland Act 1998, or to section 3A as prospectively substituted by 
the Criminal Justice and Licensing (Scotland) Act 2010 (“the 2010 Act”) as the 
footnote appears to suggest. 
 
2. Should the reference mentioned in question 1 be to section 3A as substituted 
by the 2010 Act, to explain the basis on which this is considered to be an anticipatory 
exercise of powers under section 4 of the Interpretation and Legislative Reform 
(Scotland) Act 2010, given that the new powers conferred by section 3A do not 
appear to relate to giving full effect to the 2010 Act, but rather to giving full effect to 
provisions of the 1989 Act which are already in force. 
 
3. In respect that the Courts-Martial (Appeals) Act 1968 was amended by 
section 272 of and Schedule 8 to the Armed Forces Act 2006, to explain: 
 

a. the effect of referring to that Act by its previous title when section 61 of the 
Act has been amended so as to provide that its short title is now the Court 
Martial Appeals Act 1968; 

b. the effect of referring to the Courts-Martial Appeal Court in the definition of 
“appellant” in rule 2(1) when that court is now named the Court Martial 
Appeal Court; 

c. the effect of deeming a prisoner to be an appellant, in rule 2(3)(e), from the 
time when the prisoner presents a petition in terms of section 8(2) of the 
Courts-Martial (Appeals) Act 1968, standing the repeal of section 8(2) and 
consequent abolition of the petition procedure. 

 
4. To explain the meaning of “healthcare professional” as, while rule 2(1) 
provides that it is to have the same meaning as in section 17CA of the National 
Health Service (Scotland) Act 1978, the term is not defined by that provision (section 
17CA(8) instead providing a definition, for the purposes of that section, of “health 
care professional”). 
 
5. Given that “Governor” is given a complex definition in rule 2(1)(d), and in 
cases where no other provision is made may mean any officer, to explain how end 
users of these Rules (principally prisoners) are to be made aware, in relation to any 
particular rule, of the person or persons who may exercise the functions conferred on 
the Governor.  Reference is made, for example, to rule 9, where in paragraph (3) 
“Governor” is deemed to mean any officer, yet the subsequent paragraph refers to 
“an officer”.  A similar issue arises in rule 34. 
 
6. Further to question 5, to explain whether it is intended throughout Part 5 that 
“Governor” mean “any officer”, particularly in relation to the power in rule 41 which 
appears to be analogous to the power in rule 95 (in which rule “Governor” means 
specified senior officers). 
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7. Rule 45(3)(d) provides that a system of privileges may include provision as to 
the arrangements whereby a prisoner may have tobacco in his or her possession.  
Previously, untried and civil prisoners were entitled to keep tobacco in their 
possession (rule 48 of the Prisons and Young Offenders Institutions (Scotland) Rules 
2006, but no such provision is included in these Rules.  Is the intention that untried 
and civil prisoners are no longer to be entitled to keep tobacco in their possession, 
unless permitted by way of privilege?  If this is the case, how is the removal of this 
entitlement compatible with those prisoners’ rights under Article 1 of the First 
Protocol to the European Convention on Human Rights? 
 
8. Rule 60 provides that, where a person requests that the Governor prevent a 
prisoner from communicating with that person, the Governor must take all 
reasonable steps to prevent any communication from the prisoner to that person.  
The provision appears to be absolute in its terms and does not require the Governor 
to make any inquiry into the reasonableness of the request or permit the prisoner to 
make any representations in relation to it. The Scottish Government is asked: 
 

a. how a prisoner might commence, or indeed defend, legal proceedings 
against a person who has made such a request; 

b. whether it is intended that a person having parental rights and 
responsibilities for a child may make such a request in respect of that child, 
even in relation to a prisoner who also has parental rights and 
responsibilities for that child; 

c. generally, how this rule may be operated compatibly with prisoners’ 
Convention rights, in particular their Article 8 rights, given the terms in which 
it is framed. 

 
9. Under rule 85(1), an untried or civil prisoner may undertake work or an 
educational class arranged in terms of rule 84. Rule 85(2) provides that such a 
prisoner who undertakes work will be entitled to be paid earnings in accordance with 
rule 86.  However, rule 86 provides without qualification that “a prisoner” is entitled to 
be paid earnings where that prisoner undertakes work in terms of rules 82 or 85, or 
an educational class or counselling arranged in terms of rule 84.  Standing this 
general provision, which provides for any prisoner undertaking work or educational 
classes to be entitled to be paid earnings, what is the purpose of the specific 
provision in rule 85(2)?  If the intention is that untried or civil prisoners should not be 
entitled to earnings for attending classes (as was the case under the 2006 Rules), is 
this intention achieved given the terms of rule 86? 
 
10. In rule 95(10), reference is made to an “officer or other official” transcribing a 
statement. “Officer” and “employee” are both defined in rule 2(1), but “official” is not.  
What is the meaning of “other official” in this context?  We note that the analogous 
provision in rule 41(9) refers simply to an officer. 
 
11. The Executive Note, in relation to section 100, narrates that the restriction on 
eligibility for special escorted leave found in section 111(3)(d) of the 2006 Rules has 
been deleted.  Under that rule, however, special escorted leave was available to life 
prisoners and prisoners serving a sentence for a term of more than one year who 
had served at least one-third of their sentence.  Under section 100, it appears that 
special escorted leave is available to life prisoners and long-term prisoners, i.e. 
those serving a term of four years or more.  The effect of this appears to be to 



J/S4/11/12/2 
 

15 

restrict eligibility for special escorted leave rather than to remove restrictions on it, 
and the Scottish Government is accordingly asked to explain how section 100(4) 
delivers the apparent policy intention as stated in the Executive Note. 
 
12. Rule 113(5) provides that an adjourned disciplinary hearing may continue 
before any Governor provided that the prisoner has made no submissions, but must 
continue before the Governor who granted the adjournment if submissions have 
been made.  The equivalent provision under the 2006 Rules, however, depended on 
the leading of evidence rather than the making of submissions by the prisoner, so 
that proceedings had to continue before the same Governor if evidence had been 
led.  It appears, under rule 113(5), that evidence might be led before Governor A, 
who could grant an adjournment, and that proceedings then might competently be 
resumed before Governor B, either for further evidence to be led or for submissions 
to be made.  Governor B would, however, be under a duty to consider all the 
relevant evidence in terms of rule 113(13).  The Scottish Government is asked to 
explain: 
 

a. how Governor B could comply with the duty imposed in terms of rule 113(13) 
when a hearing has been part heard before another Governor and adjourned 
in terms of rule 113(5); and 

b. how rule 113(5) may be operated compatibly with prisoners’ Convention 
rights, in particular their Article 6 rights. 

 
13. To explain why rule 136, in the definition of “temporary release for work”, 
refers to undertaking voluntary work outside the prison in terms of rule 84, when rule 
84 appears not to provide for such a class of work. 
 
14. Given that rule 4(1)(f) provides that rule 118 does not apply to contracted out 
prisons, whereas rule 118(4)(c) provides that a disciplinary appeal may be made to 
the Scottish Ministers if the disciplinary hearing took place in a contracted out prison, 
to explain how these provisions may be reconciled, and whether the rights of appeal 
available to prisoners in contracted out prisons are sufficiently clear. 
 
The Scottish Government responds as follows: 
 
1. The reference to section 3A of the Prisons (Scotland) Act 1989 in the 
preamble is to section 3A as will be substituted into the 1989 Act by section 110 of 
the Criminal Justice & Licensing (Scotland) Act 2011. 
 
2. The Scottish Government’s position is that this is an anticipatory use of 
powers under section 4 of the Interpretation and Legislative Reform (Scotland) Act 
2010. Section 110 of the Criminal Justice and Licensing (Scotland) Act 2010 (“the 
2010 Act”) inserts a power in the Prisons (Scotland) Act 1989 to make rules for the 
searching of any person who is in, or is seeking to enter, the prison for the purpose 
of providing medical services for any prisoner at the prison. Making rules under that 
power is necessary and expedient for the purpose of giving full effect to the 2010 
Act. The 2010 Act amends a number of enactments and an inability to use the 
powers conferred by these amendments being used in anticipation of their coming 
into force would greatly inhibit the operation of the 2010 Act. The Scottish 
Government’s view is that section 4 of the Interpretation and Legislative Reform 
(Scotland) Act 2010 does apply in this case and these Rules are an anticipatory use 
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of the powers conferred by section 110 of the 2010 Act. It is intended that section 
110 will be commenced, for certain purposes, on 1st November 2011. 
 
3. Rule 2(3)(e) provides that a prisoner who appeals under section 8 or 39 of the 
Courts-Martial (Appeals) Act 1968 is deemed to be an appellant from the time a 
petition is lodged under section 8(2) of the 1968 Act. The Scottish Government 
accepts that there are incorrect references to the title of the 1968 Act and to Courts-
Martial Appeals Court and that rule 2(3)(e) erroneously refers to a repealed 
provision. The Scottish Government intends to correct these matters by way of an 
amendment to the Rules under section 39 of the 1989 Act. 
 
4. Section 17CA of the 1978 Act defines “health care professional” as opposed 
to a “healthcare professional” which is defined in rule 2(1). The Scottish 
Government’s position is that despite this minor inconsistency, the intention of the 
definition in rule 2(1) is sufficiently clear. 
 
5. There are three definitions of the term “Governor” and these definitions are 
applied to various different Parts of the Rules or individual rules. In certain rules, the 
term “Governor” means any officer and, in other rules, the term “officer” is used. The 
reason for using two separate terms is to reflect the importance of the decision being 
taken by the officer. There are certain decisions which, although taken by prison 
officers, deal with more serious matters. To reflect that these decisions have a 
heightened level of importance the term “Governor” is used. In practice there is an 
expectation that the Governor will be involved in or will pay close attention to how 
these decisions are being taken. 
 
6. It is intended that Governor should mean “any officer” in Part 5. The 
accommodation in specified conditions rule allows action to be taken only on the 
advice of a healthcare professional. The order is essentially a healthcare order made 
by the officer on the advice of a healthcare professional. The use of the term 
“Governor” as opposed to “officer” reflects the greater importance attached to this 
decision. 
 
7. Every Governor must have a system of privileges for their prison and there is 
also a direction making power under rule 47 where Ministers can specify what 
property can be kept in a prisoner’s cell. It is intended to address this issue in these 
directions. The removal of the absolute right (in the Rules) for untried and civil 
prisoners which featured in rule 48 of the 2006 Rules is in response to changes 
brought about by the Tobacco and Primary Medical Services (Scotland) Act 2010. 
The Scottish Government is satisfied that the Rules and relevant directions will 
ensure that civil and untried prisoners’ Article 1, Protocol 1 rights are respected. 
 
8. The Scottish Government recognises that prisoners have rights under the 
European Convention on Human Rights particularly, in this context, Article 8. It also 
recognises that other persons, such as those who are the victims of prisoners’ 
offending, have Article 8 ECHR rights. Such victims ought to be able to take steps to 
prevent threatening or abusive correspondence from prisoners and the Scottish 
Government wishes to take steps to ensure that such victims’ Article 8 rights are 
adequately respected. That is the primary rationale for Rule 60. The Scottish 
Government considers that in almost all cases where a prisoner is involved in legal 
proceedings, and where steps have been taken under Rule 60, the prisoner will be 
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able to correspond via an agent (normally their solicitor or the Court). The Scottish 
Government recognises the potential difficulties in some circumstances given the 
terms in which Rule 60 is framed and will consider whether a more flexible provision 
might provide a better balance between prisoners’ rights and the rights of others. 
 
9. There is no intention to prevent civil or untried prisoners from being paid for 
attending educational classes or counselling. Rule 85(2) is intended to clarify that, 
although civil and untried prisoners only undertake work if they so choose, they are 
entitled to be paid for that work. Rule 86 is a catch-all provision that entitles all 
prisoners undertaking work, education or counselling to be paid. 
 
10. The word “official” was used in this rule in order to allow people (other than 
prisoners) who are neither officers nor employees to assist the prisoner in 
transcribing representations about an order for removal from association. This 
includes persons such as members of visiting committees and prison ministers and 
not just officers and employees. 
 
11. The statement in the Executive Note is accurate but there has been an 
oversight in explaining the additional change to the eligibility criteria in rule 100(4)(a). 
 
12. “Submissions” is not necessarily, in this context, limited to legal submissions 
of the type a lawyer might make to a court following the leading of evidence. The 
reference to “submissions” in rule 113(5) is intended to ensure that disciplinary 
proceedings which have been commenced are not prejudiced by the lack of 
availability of the Governor who adjourned the proceedings. It is intended that any 
adjourned proceedings would commence with a restatement of the charge and 
evidence against the prisoner. It is not considered to prejudice a prisoner’s defence 
to a charge where the officer presenting the charge has to restate their case before a 
different Governor. Rule 113(5) avoids a situation whereby a prisoner who has made 
submissions to a Governor requires to restate his or her case before a different 
Governor. Prisoners almost invariably present their own defence to a disciplinary 
charge and the use of the word “submissions” is intended to capture every stage of 
the prisoner’s defence to the charge. 
 
13. Rule 84 has been amended to remove the distinction between work 
placements and voluntary work which appeared in rule 84 of the 2006 Rules. All 
work undertaken outside prison is voluntary so this distinction was superfluous. 
Paragraph (c) of the definition of “temporary release for work” in rule 136 reflects the 
previous distinction and is therefore unnecessary. However, the definition in rule 136 
is not inconsistent with rule 84 as all work undertaken by prisoners outside prison is 
voluntary. 
 
14. Rule 4(1)(f) provides that rule 118 does not apply to contracted out prisons 
but rule 118 makes specific provisions for contracted out prisons. The inclusion of 
rule 118 within rule 4(1)(f) has been made in error and the Scottish Government 
intends to correct this via an amendment to the Rules under section 39 of the 1989 
Act. 
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Annexe B 
 
Letter from John Ewing, Chief Executive of the Scottish Prison Service, to the 

Justice Committee 
 

The Prisons and Young Offenders (Scotland) Rules 2011 (SSI 2011/331) 
 
The above SSI was laid in Parliament on 14 September and we would like to offer 
the Justice Committee the attached briefing that we hope they will find useful when 
considering the Rules. The enclosed briefing covers the review of the Rules, the 
consultation on the draft Rules, a summary of the key changes in the Rules, together 
with the consultation summary report and responses that are published on the SPS 
website at http://www.sps.gov.uk [the consultation summary report and responses 
are available in hard copy from the Clerks on request]. 
 
Review of the Rules  
The Rules were last comprehensively reviewed in 1994, although they were 
consolidated in 2006 to incorporate a number of amendments that had been made 
between 1994 and 2006. There have been many changes affecting prisons in 
Scotland since the last comprehensive review, both to the law, and to how SPS 
operates. In light of these changes, we wanted to make sure that the Rules:  
 

 continued to comply with the law;  
 reflected current SPS policy and practice; and  
 were clearly written.  

 
The review involved consultation with operational staff and Governors, a wide range 
of stakeholders, and prisoners. The consultation document is attached at Annex 1.  
 
Consultation on the Draft Rules  
The public consultation was launched on 21 March and closed on 10 June, with over 
50 responses received from prisoners, the Prison Reform Trust, the Law Society of 
Scotland, Families Outside, Health Boards and the Scottish Public Services 
Ombudsman (SPSO). The consultation summary report is attached at Annex 2 and 
the table of consultation responses at Annex 3 sets out SPS' response to all the 
issues raised by respondents. SLA00120.091 2.  
 
Summary of the Key Changes in the Rules  
The Executive Note that accompanies the SSI is provided at Annex 4 and sets out 
the key changes in the Rules, as well as highlighting that most of the significant 
changes in the Rules relate to Health and Welfare, and Requests and Complaints.  
 
Health and Welfare  
Responsibility for the provision of prisoners' healthcare will transfer from Scottish 
Ministers to Health Boards on 1 November. This has necessitated some revision to 
the Rules as they relate to healthcare. The main policy objective behind the health 
and welfare provisions of the Rules is to ensure that Governors can take action 
based on the advice of healthcare professionals in order to safeguard the wellbeing 
of prisoners.  



J/S4/11/12/2 
 

19 

A number of respondents to the consultation raised issues about healthcare 
provisions following the transfer of prisoners' healthcare to Health Boards. We 
consider that this is a matter for NHS guidance or Directions that will be made under 
Health legislation. However, we can confirm that communication to prisoners about 
the transfer of healthcare is already well underway.  
 
Requests and Complaints  
Effective complaints handling is very important to SPS. In October 2010, the SPSO 
took over responsibility for prisoner complaints and SPS has worked closely with the 
SPSO and Governors to design a revised complaints procedure that reflected the 
SPSO best practice model. The policy objective in relation to the new complaints 
system is to ensure early resolution of prisoner complaints and to involve frontline 
staff in the process from an early stage.  
 
One respondent, Professor McManus, who was involved in the creation of the 
original prisoner complaints process, raised a number of concerns about the revised 
process and SPS has provided a full response to these concerns at pages 43-45 of 
the consultation responses table at Annex 3.  
 
Equality and Diversity Impact Assessment  
The Committee will find the above impact assessment at Annex 2 to the Executive 
Note. The impact assessment established that the changes made to the Rules were 
generally positive, with one matter identified both through the impact assessment 
and the consultation response that the Prisons (Scotland) Act 1989 requires to be 
modernised in relation to Part 6 (Religion). This change to primary legislation will be 
pursued when an appropriate Bill is identified. In the meantime, the chaplaincy teams 
in prisons will continue to work together to ensure that prisoners receive appropriate 
pastoral care relevant to their religion or belief.  
 
Prisoner Discipline  
Concern was also expressed in the consultation response around the lack of 
external input into the internal disciplinary process within prisons. We consider that 
the disciplinary process is ECHR compliant and that the key elements of the 
disciplinary process are to ensure the good order of the prison and to deal with 
disciplinary matters objectively and fairly, and to bring them to a speedy conclusion. 
Our full response to these concerns can be found at pages 37-38 of the consultation 
responses table at Annex 3. SLA00120.091 3.  
 
We trust that the Committee finds this briefing helpful when considering the Rules. 
Please do not hesitate to contact us if any further information is required.  
 
John Ewing  
Chief Executive  
21 September 2011  
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Justice Committee 
 

12th Meeting, 2011 (Session 4), Tuesday 1 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Prisons and Young Offenders (Scotland) Amendment Rules 
2011 (SSI 2011/356) 
 

Type of Instrument: 
 

Negative 

Coming into force: 1 November 2011 

Justice Committee deadline to 
consider SSI: 

22 November 2011 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of this instrument is to amend the Prisons and Young Offenders 
(Scotland) Rules 2011 (SSI 2011/331). In a letter to the Presiding Officer from John 
Ewing, Chief Executive of the Scottish Prison Service, explaining why the 
Amendment Rules breached the 28 day rule (see Annexe B), Mr Ewing said that the 
instrument ensures that the matters raised by the Subordinate Legislation Committee 
(SLC) in relation to SSI 2011/331 are dealt with at the time the Prison Rules come 
into force. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/356/contents/made  
 
Subordinate Legislation Committee consideration 
 
3. The Amendment Rules were considered by the SLC at its meeting on 25 
October. While the Committee acknowledged that the instrument breached the 28 
day rule, it welcomed the prompt action taken by the Scottish Government to lay the 
amending instrument to correct defects in SSI 2011/331 so that the two instruments 
come into force at the same time. 
 
Justice Committee consideration: 
 
4. The instrument was laid on 13 October 2011 and the Justice Committee has 
been designated as lead committee. 
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
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instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
7. SSI 2011/356 has been considered as not complying with the laying 
requirements as it has been laid less than 28 days before it is brought into force so 
the Scottish Prison Service has provided an explanation to the Presiding Officer. 
Under Rule 10.3A, the lead committee is required to scrutinise the reasons given for 
any non-compliance and may draw the explanation to the attention of the 
Parliament. The Subordinate Legislation Committee will also consider and report to 
the lead committee and the Parliament on non-compliance with the provision. 
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Annexe A 
 
Extract from the Subordinate Legislation Committee’s 10th Report of 2011 (Session 4) 
 
Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2011 
(SSI 2011/356) (Justice Committee) 
 
1. This instrument amends the Prisons and Young Offenders Institutions 
(Scotland) Rules 2011 (“the principal Rules”) to correct defects identified in them by 
the Committee at its meeting on 4 October 2011. In particular, it will substitute a new 
rule 60 so that prison Governors may exercise a discretion in relation to requests to 
prevent communication from a prisoner to another person. 

2. The principal Rules provide the basis for the management and operation of 
Scottish prisons and young offenders institutions. They replace previous Rules made 
in 2006, modernise the language of those Rules, update the complaints procedure 
and implement changes as a result of the transfer of responsibility for prisoners’ 
healthcare from the Scottish Ministers to Health Boards. 

3. On 4 October 2011, the Committee considered the principal Rules and took 
evidence from Scottish Government officials in relation to certain aspects of them. 
The Committee then drew the principal Rules to the attention of the Parliament on 
the following reporting grounds: 

 ground (e) (there appears to be a doubt whether the instrument is intra vires; 
 ground (f) (the instrument raises a devolution issue); 
 twice on ground (i) (the instrument appears to be defectively drafted); 
 twice on ground (h) (the form or meaning of the instrument could be clearer); 
 four times on the general ground (in respect of failures to follow proper 

drafting practice, an error in the Executive Note and a drafting error). 
 
4. At that meeting, officials gave a commitment to bring forward an amendment to 
rule 60 to address the Committee’s concerns that, in its present form, it raised a 
devolution issue. The Scottish Government, in its written response to the 
Committee’s questions, had already undertaken to amend the principal Rules to 
correct certain other errors which had been identified. 

5. In subsequent informal discussions it became clear that the Government 
intended to address more of the matters raised by the Committee and errors 
identified by the Government itself by way of these amending Rules. 

6. As noted at paragraph 5, the Committee reported the principal Rules to the 
Parliament on a variety of reporting grounds. This report details the steps taken in 
this instrument to address those issues by reference to the reporting ground raised. 

Ground (f) – the instrument raises a devolution issue 

7. The Committee took evidence from the Scottish Government on the operation 
of rule 60 of the principal Rules, which imposes an absolute duty on prison 
Governors to prevent communication between a prisoner and a person who makes a 
request to the Governor to prevent such communication. The Committee took the 
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view that this appeared to interfere with prisoners’ Article 8 Convention right to 
respect for private and family life, and potentially also interfered with their Article 6 
right to a fair trial by restricting access to justice, and as such raised a devolution 
issue. 

8. Rule 2(7) substitutes a new rule 60 which gives the Governor discretion to take 
such steps as he or she considers necessary to prevent or restrict communication 
following a request. In addition, the Scottish Ministers may make directions in 
relation to the operation of rule 60. It appears to the Committee that, as a result of 
these changes, rule 60 is capable of being operated in a manner which is compliant 
with prisoners’ Convention rights. Prison Governors are public authorities for the 
purposes of the Human Rights Act 1998 and are obliged to operate rule 60 in a 
manner which is Convention-compliant. 

9. The Committee considers therefore that, as the replacement rule 60 is capable 
of being operated in a Convention-compliant manner, rule 2(7) resolves this issue. 

Ground (i) – the drafting appears to be defective 

10. The Committee reported that the drafting of rule 2(3)(e) of the principal Rules 
appeared to be defective. Rule 2(3) of these Rules accordingly substitutes a new 
rule 2(3)(e) which takes account of the present procedure in military appeals. This 
appears to the Committee to achieve the intended policy intention, and to cure the 
defect reported on in the principal Rules. 

11. The Committee also reported that rule 4(1)(f) appeared to be defectively 
drafted. Rule 2(5) substitutes a new rule 4(1)(f) which makes it clear that prisoners in 
contracted out prisons may appeal to the Scottish Ministers against a finding of 
breach of discipline. The defect reported on has been cured as a result. 

12. The substituted rule 4(1)(f) also disapplies certain search powers in relation to 
contracted out prisons, as the power in primary legislation to provide for such 
searches does not extend to contracted out prisons. 

The general ground 
13. The Committee reported a failure to follow proper drafting practice, in that the 
principal Rules referred to the Courts-Martial (Appeals) Act 1968 and to the Courts-
Martial Appeal Court, when they had respectively been renamed the Court Martial 
Appeals Act 1968 and the Court Martial Appeal Court by the Armed Forces Act 
2006. Rules 2(2) and (4) correct these errors by substituting the correct names in the 
principal Rules. 

14. The Committee also reported a drafting error in rule 136, as it contained a 
superfluous reference to “voluntary work” in the definition of “temporary release for 
work”. Rule 2(13) substitutes a definition of “temporary release for work” which omits 
that reference, and so corrects the error. 

Other amendments 
15. The Scottish Government has taken the opportunity to clarify rules 85 and 
95(10) of the principal Rules, although the Committee was content with the 
responses it received to its questions on these rules. These amendments are in rule 
2(8), (9) and (10). 
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16. Rule 2(12) corrects a minor point raised in relation to rule 125(2)(d), where 
“SPSO” was used without being defined. Rule 2(12) substitutes the term “Scottish 
Public Services Ombudsman”, which clarifies the meaning of this provision. 

17. Rule 2(6) and (11) correct cross-referencing errors within the principal Rules 
identified by the Scottish Government. 

28 Day Rule 
18. As mentioned above, Scottish Government officials gave a commitment on 4 
October 2011 to make amendments to the principal Rules to address the 
Committee’s concerns, principally in relation to rule 60. Given the seriousness of 
those concerns, they committed to bring the amendments into force at the same time 
as the principal Rules came into force on 1 November 2011. As officials 
acknowledged before the Committee, this would necessitate breaching the 28 day 
rule. 

19. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 
sets out the rule that an SSI which is subject to negative procedure must be laid 
before Parliament as soon as practicable after it is made, and in any event at least 
28 days before the instrument comes into force.  

20. A failure to comply with section 28(2) does not render the instrument invalid, 
but the Scottish Government must explain to the Presiding Officer why the laying 
requirements have not been complied with.  

21. In its letter to the Presiding Officer, the Scottish Government narrates the need 
to amend the principal Rules to deal with the matters raised by the Committee. It 
comments that, in view of the arrangements which have been made for the transfer 
of responsibility for prisoners’ healthcare from the Scottish Ministers to Health 
Boards on 1 November, it is necessary that the principal Rules and these amending 
Rules come into force on that date. 

22. These Rules were laid before the Parliament on 13 October 2011, during a 
recess period, and come into force on 1 November 2011, 8 days after laying once 
the recess period is discounted in accordance with section 28(8). A failure to comply 
with section 28(2) automatically engages reporting ground (j).  

23. The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (j).  

24. The instrument has not been laid at least 28 days before it came into force 
as required by section 28(2) of the Interpretation and Legislative Reform 
(Scotland) Act 2010. 

25. However, in so doing, the Committee welcomes the prompt action taken 
by the Scottish Government to lay this amending instrument to correct defects 
in the Prisons and Young Offenders Institutions (Scotland) Rules 2011 which 
were identified by the Committee at its meeting on 4 October 2011, so that the 
amending instrument will come into force at the same time as that instrument. 
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Annexe B 
 
Letter from John Ewing, Chief Executive of the Scottish Prison Service, to the 
Presiding Officer 
 

The Prisons and Young Offenders (Scotland) Amendment Rules 2011 
(SSI 2011/356) 

 
This letter sets out why it is necessary to lay the above instrument less than 28 days 
before it is brought into force. It is recognised that this does not comply with Section 
28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010.   
 
The Prisons and Young Offenders Institutions (Scotland) Rules 2011 (the Prison 
Rules) were laid before Parliament on 12th September 2011 and come into force on 
1st November 2011. The Subordinate Legislation Committee raised concerns about 
the Prison Rules at their meeting of 4 October 2011. The Government considers that 
the best way to address the Committee’s concerns is to amend the Prison Rules so 
as to ensure that the matters raised by the Committee are dealt with at the time the 
Prison Rules come into force. 
 
In addition, Section 110 of the Criminal Justice and Licensing (Scotland) Act 2010 
(asp 13) will remove the duty on the Scottish Ministers to provide healthcare in 
prisons. This also comes into force on 1st November 2011. It is therefore necessary 
to ensure that the Prison Rules and amendments come into force to coincide with 
that date. 
 
The Government has reacted as swiftly as possible following the Committee’s 
comments and there has been no undue delay in bringing forward the amendment 
rules.   
 
I hope this explanation is helpful. 
 
John Ewing  
Chief Executive  
13 October 2011  
 



J/S4/11/12/4 
 

1 

Justice Committee 
 

12th Meeting, 2011 (Session 4), Tuesday 1 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The International Criminal Court (Darfur) Order 2011 
(SI 2009/699) 
 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 18 March 2009 

Justice Committee deadline to 
consider SSI: 

15 November 2011 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to ensure that the United Kingdom can comply 
with its International Criminal Court obligations so that proceedings can be taken 
against persons, should they enter the UK, who have had arrest warrants issued and 
would otherwise enjoy state or diplomatic immunity. 
 
2. The instrument is similar to the International Criminal Court (Libya) Order 2011 
(2011/1696) which the Justice Committee considered at its meeting on 20 
September. In a letter to the Presiding Officer explaining the delay (see Annexe B), 
the Scottish Government state that the Foreign & Commonwealth Office accept that 
the Order ought to have been laid earlier before the Scottish Parliament, apologise 
for the delay and state that it will ensure that the situation does not recur. 
 
3. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/uksi/2009/699/contents/made  
 
Justice Committee consideration: 
 
4. The instrument was laid on 29 September 2011 and the Justice Committee has 
been designated as lead committee.  
 
5. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
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next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
6. The exception to the above is where there has been non-compliance with the 
laying requirements set out in section 30(2) of the 2010 Act. Under Rule 10.3A, 
standing orders now require lead committees to consider any non-compliance with 
the laying requirements for such instruments and this will not be included in any rule 
change. 

7. SI 2009/699 has been considered as not complying with the laying requirements 
so the Scottish Government has provided an explanation to the Presiding Officer. 
Under Rule 10.3A, the lead committee is required to scrutinise the reasons given for 
any non-compliance and may draw the explanation to the attention of the 
Parliament. The Subordinate Legislation Committee will also consider and report to 
the lead committee and the Parliament on non-compliance with the provision. 
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Annexe A 
 
Extract from the Subordinate Legislation Committee’s 10th Report of 2011 (Session 4) 
 
International Criminal Court (Darfur) Order 2009 (SI 2009/699) (Justice 
Committee) 

1. The purpose of this Order in Council is to ensure that the UK has complied with 
its obligations under the Statute of the International Criminal Court (“ICC”) and 
Security Council Resolution 1593.   

2. More specifically, it is to ensure that, if any of the 3 Sudanese nationals against 
whom arrest warrants have been issued enters the UK, proceedings under Part 2 of 
the ICC Act 2011 cannot be defeated by a plea of State or diplomatic immunity.  

3. The Order in Council was made and came into force on 18 March 2009. It is not 
subject to Parliamentary procedure, apart from laying. It was laid before Westminster 
on 19 March 2009.  

4. The Committee recently considered and reported on the International Criminal 
Court (Libya) Order 2009. The letter to the Presiding Officer submitted with this 
Order explains that, as a result of that Order raising a similar issue of delay in laying, 
it was observed this Order was of similar nature, involving devolved functions. This 
Order was therefore laid in the Parliament on 29 September (2011). 

5. Section 1(4) of the United Nations Act 1946 requires the Order in Council 
forthwith after it is made, to be laid before this Parliament, if any provision made by 
the Order would (if it were included in an Act of the Scottish Parliament) be within the 
legislative competence of the Parliament. A period of some 2 and a half years has 
passed between this instrument being laid at Westminster and being laid at the 
Scottish Parliament. The Scottish Government was therefore asked why this breach 
did not affect the validity of the instrument. This correspondence is reproduced at the 
appendix. 

6. In its response the Scottish Government noted that the UK Government had not 
considered laying the instrument in the Scottish Parliament until some time after it 
had been made and laid in both houses of the UK Parliament. The Scottish 
Government noted, however, that the public have not been deprived of notice of the 
Order, as the Order was published in 2009. Moreover, it noted that although the 
Scottish Parliament had not been given notice, even if notice had been given at the 
same time as the UK Parliament, the Scottish Parliament would have been unable to 
take any action which would have directly affected the validity of the instrument (as it 
is not subject to procedure apart from laying). 

7. The Committee accepted the Scottish Government’s explanation in relation to 
why the breach of section 1(4) of the United Nations Act 1946 does not affect the 
validity of this instrument.  

8. The Foreign and Commonwealth Office conceded that the order ought to have 
been laid earlier, and offers its apologies for the delay. It indicates steps are being 
taken to ensure the timely observance of Scottish procedural requirements in future, 
and confirms it will ensure that this situation will not recur. 
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9. This Order was made on 18 March 2009, and so in relation to laying in 
Parliament, the procedural requirements of article 10 of the “transitional SI Order” (SI 
1999/1096) apply, and not the new arrangements set out in the Interpretation and 
Legislative Reform (Scotland) Act 2010.   

10. Article 10(1) provides for a “bare laying” requirement. Where an Act provides 
that an SSI is to be laid before the Parliament after being made, the instrument 
requires to be laid before the instrument is due to come into force.  By article 10(3), 
where it is necessary that the instrument “should come into force at any time before” 
laying, the SSI can so come into force, but an explanation must be provided to the 
Presiding Officer why the 10(1) requirement must be complied with.  

11. The Scottish Government has explained why it was necessary here for the 
instrument to come into force prior to laying (even at Westminster). It explains that 
this was required to urgently implement international law, under the powers in the 
United Nations Act 1946.  The Order ensures that any arrest warrant issued by the 
ICC which the United Kingdom is obliged to implement, for the Sudanese affected, 
cannot be defeated by a plea of diplomatic immunity.  This would not have been 
satisfactorily achieved, had there been a delay between making the Order and it 
coming into force.   

12. The Committee accepts the explanation of why it was necessary for the 
instrument to be brought into force before it was laid. 

13. However, there appears to have been unjustifiable delay in the laying of 
this Order before the Parliament.  In this instance, the delay is considerable. 
The Order was made on 18 March 2009, but not laid in the Parliament until 29 
September 2011 due to oversight by the Foreign and Commonwealth Office.  
The Committee therefore draws the instrument to the Parliament’s attention on 
reporting ground (d). 

14. The Committee also draws to the attention of Parliament that in the letter 
to the Presiding Officer, the Scottish Government has explained that the 
Foreign and Commonwealth Office accepts the Order ought to have been laid 
earlier, apologises for the delay, and confirms they will ensure that this 
situation will not recur.  

Appendix 

International Criminal Court (Darfur) Order 2009 (SI 2009/699) 

On 7 October 2011 the Scottish Government was asked: 

1. Section 1(4) of the United Nations Act 1946 requires the Order in Council 
forthwith after it is made, to be laid before this Parliament, if any provision made 
by the Order would (if it were included in an Act of the Scottish Parliament) be 
within the legislative competence of the Parliament.   

Can it be explained to the Committee why the apparent breach of that statutory 
requirement through a considerable delay, of some 2 and a half years, between 
laying the Order at Westminster and the Scottish Parliament does not affect the 
validity or operation of the instrument?      
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2. There has been a delay in laying before the Parliament, in breach of article 10(1) 
of the 1999 “transitional SI Order”. The “transitional SI Order” has no provision 
specifying that a delay in laying does not affect the validity of the instrument. In 
contrast, section 31(2) of the Interpretation and Legislative Reform (S) Act 2010 
makes such provision, in relation to the instruments to which that subsection 
applies.  

Can it also be explained why this breach of article 10 has no affect on the validity 
or operation of this instrument (and given that the letter to the Presiding Office 
does not appear to offer explanation why in this instance the breach was 
“necessary” under article 10(3))? 

The Scottish Government responded as follows: 

1. We would refer you to our letter to the Presiding Officer which explains the 
reason for laying the Order within these timescales. Consideration of whether the 
Order should be laid before the Scottish Parliament only took place some time 
after the Order was made and laid with both UK Houses of Parliament, following 
the laying of a related Order: the International Criminal Court (Libya) Order 2011. 
The UK Government accepts there has been a delay in laying the Order before 
the Scottish Parliament and that it has not been laid “forthwith” in terms of section 
1(4) of the United Nations Act 1946 (“the 1946 Act”). The Scottish Government 
had no involvement in the earlier aspects of the process. However, we agree with 
the UK Government that this breach does not affect the validity or operation of 
the Order. The instrument is made by executive order to implement a UN 
Security Council resolution. The laying requirement is a bare laying requirement, 
namely it is not subject to any procedure and there is no restriction which 
provides that the Order will not come into force until it is laid. The public have not 
been deprived of notice of the Order, as the Order was published in 2009. The 
Scottish Parliament has not been given notice of the Order until now, however 
even if notice had been given at the same time as the UK Parliament, the 
Scottish Parliament would have been unable to take any action which would have 
directly affected the validity of the instrument. We consider this situation is 
somewhat analogous to the case of Hepburn v Wilson (1901) 4F (J) 18. In that 
case the High Court of Justiciary held that the failure to lay a set of regulations, to 
which the bare laying requirement applied, did not prevent somebody being 
prosecuted for an offence under those regulations.  

2. It is acknowledged that there is no express provision in the transitional SI Order 
stating that a delay in laying does not affect the validity of the Order. This Order is 
silent on this issue: there is no express provision stating that failure to lay affects 
its validity. In the absence of any such express provision, in our view a delay in 
laying does not affect validity. 

In response to the second issue you raise, this Order has been laid pursuant to 
section 10(3) of the transitional SI Order. Our letter to the Presiding Officer makes 
clear why it was considered necessary to bring the Order into force as soon as 
possible and before laying. The Order ensures that any arrest warrant issued by 
the ICC which the United Kingdom is obliged to implement cannot be defeated by 
a plea of immunity. If this process was not followed and the Order laid before it 
came into effect, this would potentially be counter-productive. Although the risk of 
those against whom arrest warrants were issued entering the United Kingdom 
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was slight, this could have given any of the 3 Sudanese nationals the opportunity 
to leave the United Kingdom before the Order came into force and thereby avoid 
arrest. A person subject to an arrest warrant could visit the UK unhindered as 
long as they left the country before the Order came into effect. It would not be 
acceptable for those accused of extremely grave offences to escape justice in 
this way. This would be embarrassing and inconsistent with the UK Government’s 
policy of ensuring that there should be no impunity and would also be in serious 
breach of the UK’s obligations under the Rome Statute on the ICC.  The 
individuals who would be affected by the Order were already aware that they are 
the subject of arrest warrants, so there would be no prejudice to them in bringing 
the Order into force immediately.  
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Annexe B 

Letter from the Scottish Government to the Presiding Officer 

The International Criminal Court (Darfur) Order 2009 (SI 2009/699) 
 
Please find attached the International Criminal Court (Darfur) Order 2009 (“the 2009 
Order”).  This Order was made by the Privy Council on 18 March 2009 under section 
1 of the United Nations Act 1946 (c. 45), as extended by section 23(5) of the 
International Criminal Court Act 2001 (c.17), and came into force on the same date. 
The 2009 Order is now being laid before the Scottish Parliament. 
 
The 2009 Order is subject to the bare laying procedure set out in the Scotland Act 
1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999 
(the 1999 Order)  (we refer in particular to Articles 4(4), 10 to 15). In accordance with 
Article 10(3) of that Order, this letter explains why the 2009 Order is being laid after it 
entered into force.  
 
Background  
 
My letter of 5 August 2011 accompanied a similar Order – the International Criminal 
Court (Libya) Order 2011 (2011/1696) (“the 2011 Order”). You will recall that when 
the 2011 Order was made, and laid at the UK Parliament, the question arose as to 
whether it should be laid before the Scottish Parliament under section 1 (4) (b) of the 
United Nations Act 1946, on the grounds that some of its provisions fall within the 
competence of the Scottish Parliament. After some discussion with Scottish 
Government officials, the Foreign & Commonwealth Office took the view that the 
Order ought to be laid before the Scottish Parliament and confirmed that view to 
Scottish Government officials. The Scottish Government agreed that the 2011 Order 
should be laid before the Scottish Parliament, and laid it on 5 August 2011. 
 
In the course of recent discussions on that Order, it was observed that the 2009 
Order was of a similar nature, involving devolved functions. As such the Scottish 
Government agreed with the Foreign & Commonwealth Office that the 2009 Order 
should, therefore, also have been laid before the Scottish Parliament. I note the 
Subordinate Legislation Committee’s views, expressed at its meeting of 6 
September, that steps should be taken to ensure that the UK Government is aware 
of its obligation to meet Scottish procedural requirements, where these apply. The 
Foreign & Commonwealth Office accept that the Order ought to have been laid 
earlier before the Scottish Parliament and apologise for the delay. They will ensure 
that the situation does not recur.  
 
2009 Order 
 
The Scottish Government and the Foreign & Commonwealth Office, as regards our 
respective interests, now present the 2009 Order and the accompanying documents.  
 
The purpose of the Order is to ensure that the United Kingdom can comply with its 
obligations under the Statute of the International Criminal Court (“ICC”) and Security 
Council Resolution 1593 of 2005. It also ensures that, if any of the three Sudanese 
nationals against whom arrest warrants have been issued enters the United 
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Kingdom, proceedings under Part 2 of the ICC Act 2001 cannot be defeated by a 
plea of State or diplomatic immunity.  
 
It was important this Order was made as soon possible. It is essential that a person 
who could be the subject of a request by the ICC for his arrest and surrender was 
not given the opportunity to leave the United Kingdom and thereby avoid arrest.  This 
Order enables proceedings to be taken against a person who would otherwise enjoy 
state or diplomatic immunity and enables such a person to be arrested. 
 
The Foreign & Commonwealth Office were concerned to act quickly to make this 
Order because, although the risk of those against whom arrest warrants were issued 
entering the United Kingdom was slight, if it did occur, the United Kingdom would be 
in serious breach of its international obligations. As already indicated the Scottish 
Government had no involvement in the earlier stages of the process and the Foreign 
& Commonwealth Office are taking steps to ensure timely observance of Scottish 
procedural requirements.   
 
Please do not hesitate to contact me if you require any further information. 
 
I am copying this letter and the relevant documents to the Convenor of the Justice 
Committee. 
 
Gerard Bonnar 
Criminal Justice and Parole Division 
29 September 2011 
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Justice Committee 
 

12th Meeting, 2011 (Session 4), Tuesday 1 November 2011 
 

Letter from the Minister for Community Safety and Legal Affairs 
 

Damages Act 1996 – Review of the Discount Rate 
 
As you are aware, section 1 of the Damages Act 1996, as amended, provides that in 
determining the return to be expected from the investment of a sum awarded as 
damages for future pecuniary loss in an action for personal injury, a court shall, 
subject to and in accordance with relevant rules of court, take into account such rate 
of return (if any) as may from time to time be prescribed by and order made by the 
Scottish Ministers. This is commonly known as the discount rate.  
 
The discount rate is currently 2.5% as prescribed by the Damages (Personal Injury) 
(Scotland) Order 2002, SSI 2002/46. This is the same rate that has been prescribed 
by separate subordinate legislation elsewhere in the UK.  
 
Fergus Ewing MSP, the then Minister for Community Safety, wrote to Bill Aitken, as 
convener of the Justice Committee at the end of November 2010, advising that the 
Scottish Government was undertaking a review of the discount rate for Scotland. I 
am now writing to advise of the current position regarding this review. 
 
England and Wales and Northern Ireland are undertaking (separately) a review of 
the discount rate and we have been in discussion with these administrations to see 
how this can best be done.  
 
In terms of the legislation, we have consulted with the Government Actuary’s 
Department (GAD) and the advice received has been taken into account as we 
progress the review. Our counterparts have also taken advice from GAD in 
accordance with their own statutory obligations.   
 
I am pleased to advise that the three administrations are each going to carry out 
public consultation on the methodology and are currently liaising with each other 
about the merits of a co-ordinated approach to such a consultation. 
 
I am keen to make progress with the review and will provide information about 
further developments as soon as is practicable.   
 
Roseanna Cunningham MSP 
Minister for Community Safety and Legal Affairs 
25 October 2011 
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